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g co DIVIDENDS ON PARTICIPATING POLICIES 
acrar : 

Insurance Board’s Order 
| inde- 


ble fee : The Insurance Board of the state of Oklahoma ordered the 

General Insurance Company of America, a non-resident, to dis- 
continue writing participating fire insurance policies in the state. 
The order was based on the Board’s contentions that dividends 
which amounted to 20% of gross premiums had been paid on these 
or on : policies and that such dividends constituted a rebate of premiums 

Son 3 in violation of law; that the payment of these dividends consti- 


lriving 
et al., 
preme 


—_ tuted an interference with the Board’s power to fix rates; and, 
> mie Se Be that such payment was discriminatory as to policyholders of the 
ridge eas First National Insurance Company in which General Insurance 
6 stise Company of America owned one half of the stock and which wrote 
into @ non-participating policies in this state. 
wae Please Route to: 
App, Distributable Surplus 
: | SSHECRSE CURES SERRE ADR In General Insurance Company of America v. State Insurance 
f the = : Board of the State of Oklahoma, reported at {] 300,634, the Okla- 
-fend- aaa ta a homa Supreme Court, on appeal from the order of the Insurance 
‘ =—C—i(‘éd ‘ Board, held that the payment of dividends was out of net earn- 
v. Ale = ings and was not in violation of the statute prohibiting rebates 
Va, Mn . Ss¥Gducus euceseudeessa ns on premiums. All policyholders in the state were treated alike. 
ssen- oe The fact that the amount of the distributable surplus paid was 
 e = measured by the amount of the premiums paid was unimportant. 
0 (it‘é 

pihiccnieacaabamsaees Regulation of Rates 
A The dividends were paid pursuant to an authorization con- 
[ding = cove vce cceneceeececsece tained in the petitioner’s policies — the board of directors 
aa the power to declare dividends. The right to regulate rates is 
Dist. Ss ie conferred upon the Insurance Board for the purpose of protecting 
a 0téi‘(i‘(‘éR Soe the public against discrimination by any one company, but there 
ing a . is nothing in the statutes which extends this power to the decla- 
lure cece ee cece eeees ration of dividends. 
ngey ee 
“4 BM xican a ssbvadinowecnaod Corporate Organization 
large oe The Board contends that because of the relationship between 
was BEY RES edavusenevuceewets the two companies above named and a third company, their stock 


ownership, their common directorates and officers, the corporate 
veil should be pierced and all three companies should be con- 
sidered as one. In that case the issuance of participating policies 
by petitioner, in view of the fact that First National writes only 
non-participating policies in this state, would amount to discrim- 
BP eS IN RES EC EE SS ination. However, the court held that the Board issued to each 
ploy- company a separate license to do business and, having thus recog- 
5). nized the separate entity of each, cannot now collaterally question 
such entities. 
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% CASE OF GENERAL INTEREST * 


Agent’s Customer List.—Broker who employed agent and 
through keeping records acquired knowledge of agent’s cus- 
tomer list was enjoined from using such list after termi- 
nation of agent’s employment (Foster, Jr. v. Peters, Calif. 


Dist. Ct. of App., J 300,635, 502,338). 


% FIRE AND CASUALTY % 


Lessee’s Liability—Indemnity clause in lease did not shift to 
lessee duty of lessor to comply with city ordinance with 
respect to handrails on stairways so as to make said lessee 
primary wrongdoer as to injury sustained by third party 
(St. Louis Police Relief Assn. v. Aetna Life Ins. Co., St. Louis 
Ct. of App., Mo., § 300,625). 


Wilful Assault.—Public liability policy insuring owner of prem- 
ises against accidental injuries sustained thereon did not 
cover wilful assault by employee of said owner (Cordon et al. 
v. Indemnity Ins. Co. of N. A., U. S. C. C. A, 6th C., 
{ 300,626). 


Cancellation of Agency Contract.—Judgment for accounting 
entered against general agent in federal court was res judt- 
cata in subsequent state action by said general agent and his 
agent to recover premiums alleged to be due (Employers 
Casualty Co. v. Stephens et al., d.b.a. Ed. M. Semans & Co., 
Okla. Supreme Ct., J 300,627). 


Federal Jurisdiction.—In declaratory judgment action, nineteen 
defendant insurance companies were all necessary parties 
and issue was inseparable so that federal court did not have 
jurisdiction, some of said defendants being residents of the 
same state as plaintiffs (Langlie et al. v. Fireman’s Ins. Co. 
et al., U. S. Dist. Ct., W. D., Wash., J 300,628). 


Interest on Judgment.—After jury’s verdict in favor of plaintiff 
on jewelry policy, plaintiff was entitled to judgment for such 
amount plus interest as allowed by the law of New York, 
plaintiff's claim being liquidated (Blair v. National Security 
Ins. Co., U. S. Dist. Ct., Dist. N. J., 1 300,629). However, 
where claim on fire policy was unliquidated, under law of 
forum, no interest was allowed on judgment (Brockhurst v. 
Scottish Union & National Ins. Co., U. S. Dist. Ct., Dist. N. J., 
{ 300,630). 

Limitation of Liability—Limitation clause in fire policy was 
valid and evidence was insufficient to show that agent had 
sufficient knowledge of violation thereof which could be 
imputed to insurer to establish a waiver (Cookendorfer v. 
The Pendleton County Farmers Fire Ins. Co., Ky. Ct. of App., 
7 300,631). 

Racing Horse Incapacitated.—Under terms of policy, incapacity 
of racing horse which prevented use for commercial pur- 
poses but did not cause such pain as to warrant destruction 
was not within coverage of policy (Donnelly v. Underwriting 
Members of Lloyds, Calif. Dist. Ct. of App., J 300,632). 

Insurance Coverage of Bailed Goods.—Bailee’s insurance car- 
rier was held liable under policy limiting coverage to those 
instances where the bailee was in fact liable to the bailor 
where goods in its possession for which it assumed full 
responsibility under the bailment contract were damaged by 
fire without any fault of said bailee (Mill Factors Corp. v. 
Ming Toy Dyeing Co. et al., U. S. Dist. Ct. S. D., N. Y., 
{ 300,633). 


% NEGLIGENCE % 
(Other than Automobile) 


Stores and Shops.—Plaintiff, while a customer in defendant’s 
store, tripped and fell on a stairway because of a defective 


metal strip on one of the steps. The Missouri Supreme 
Court, on writ of certiorari, held that the lower court right- 
fully concluded that plaintiff's evidence presented an issue 
of fact as to whether or not defendant knew, or by the exer- 
cise of due care should have known, of the defective con- 
dition of the metal strip at the time plaintiff fell (State ex 
rel. Emery, Bird, Thayer Dry Goods Co. v. Shain et al., Mo. 
Supreme Ct., 402,659). Slippery Condition of Floor.— 
Where plaintiff wife was injured when she slipped and fell 
on a polished wax floor in defendant’s store, the court held 


that sufficient facts were proved from which it might be 
inferred that defendants negligently applied an excessive 
quantity of wax to the floor. Judgment for plaintiffs was 
affirmed (Hatfield et al. v. Levy Bros. et al., Calif, Supreme 
Ct., | 402,660). 

Railroad’s Liability—Defendant railroad was held liable, in an 
action brought by plaintiffs to recover damages for destruc. 
tion of and injury to an orchard, resulting from a fire set by 
a locomotive of defendant’s train (Thompson, Trustee for the 
Missouri Pacific R. R. Co. v. Boydstun et al., Okla. Supreme 
Ct., 1 402,665). Child Gathering Coal in Switchyard.—Where 
plaintiff, a minor, alleged that he was injured as the result 
of being struck by a train, while gathering coal in defendant 
railroad’s switchyard about 100 yards from a street crossing, 
the court concluded that the petition stated a cause of 
action and was not subject to a general demurrer (Southern 
Ry. Co. v. Perkins, Ga. Ct. of App., J 402,664). 

Pedestrian Injured—A judgment in defendant’s favor was 
affirmed on appeal, where plaintiff sued to recover damages 
for injuries sustained when she caught her heel in a broken 
piece of sidewalk pavement in front of defendant’s premises 
(Lindner v. Michel, N. J. Ct. of Err. & App., | 402,661). 

Swimming Pools.—The evidence was insufficient to warrant an 
inference of negligence causing the accident and, hence, plain- 
tiff was denied a recovery for the death of his intestate, caused 
by drowning in defendant’s swimming pool (Laut, Admr, v. 
Brooklyn & Queens Y. M. C. A., N. ¥. Supreme Ct., App. 
Div., 1 402,662). 

Malpractice.—In a malpractice action by plaintiffs against de- 
fendant physician, the court affirmed a judgment in defend- 
ant’s favor on the ground that there was substantial evidence 
to support the finding that defendant had used the requisite 
skill in diagnosing far wife’s complaint as gonorrhea 
(Ries et al. v. Reinard, Calif. Dist. Ct. of App., J 402,667). 

Screens—Child’s Fall Through Window.—The evidence was 
insufficient to show that defendant, the owner of an apart- 
ment house, failed to use reasonable care and, therefore, 
plaintiff, an infant, was denied a recovery for injuries sus- 
tained when the screen against which he was leaning gave 
way, causing him to fall through a window (Schlemmer, etc. 
v. Stokes, Calif. Dist. Ct. of App., 7 402,668). 

Invitee Injured.—Appellant, employed as an “overseer” of an 
apartment house, was held liable for injuries sustained by 
plaintiff, an invitee, when she fell upon a cement walk along 
the side of the apartment building (Wade v. Buyers et al, 
Calif. Dist. Ct. of App., 402,669). 


Theatre Patron Injured—The trial judge erred in granting 
defendant’s motion for judgment notwithstanding the ver- 
dict, where plaintiff wife was injured as the result of tripping 
over an advertising sign in the lobby of defendant’s theatre 
(Griffin et al. v. The Cascade Theatres Corp., Wash. Supreme 
Ct., J 402,666). 


Grease on Stairway.—In an action to recover damages for in- 
juries sustained by appellant when he fell, because of the 
presence of grease, on a stairway in premises leased by 
respondent, the court reversed a judgment in respondent's 
favor (Mandia v. Wilson & Co., Inc. et al., N. Y. Supreme Ct., 
App. Div., J 402,663). 


Construction of Tunnel.—Respondents, the owners of two build- 
ings fronting a street underneath which appellant was con- 
structing a tunnel, charged that blasting and the vibrations 
of machinery created a private nuisance, causing the build- 
ings to settle unevenly, cracking cement floors and plaster- 
ing, breaking windows and putting doors out of plumb. The 
court upheld verdicts in favor of respondents, upon con- 
dition of remittitur (Jones et al. v. Al Johnson Construction 
Co. et al., Minneapolis-St. Paul Sanitary District, Appellant, 
Minn. Supreme Ct., J 402,658). 


* LIFE x 


Limitation of Liability—Suicide Statute ——Missouri suicide stat- 
ute did not operate to impose liability on insurer for acci- 
dental death benefit where cause of death, i.e., inhalation o 
gas, was specifically excluded from the coverage 0 - 
policy (McReynolds v. New York Life Ins. Co., U. S. C. ©. As 

8th rol J 502,328). 
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Sound Health—Burden of Proof.—Burden of proving defense 
that insured was not in good health when policy was issued 
was upon insurer and evidence warranted finding in favor 
of beneficiary (South Texas Life Ins. Co. v. Danhaus et al., 
Tex. Ct. of Civ. App., J 502,329). 


Lien on Policy Proceeds.—Voluntary payment from her own 
funds of premiums on her husband’s policy wherein right 
to change beneficiary had been reserved did not give the 
wife an equitable lien upon the proceeds for the amount 
of premiums so paid (Acacia Mutual Life Ins. Co. v. New- 
comb et al., Del. Ct. of Chanc., J 502,330). 


Ineligibility of Beneficiary Waived.—An insurer which issued 
a certificate and accepted premiums thereon knowing that 
the beneficiary designated was ineligible under its by-laws 
was held to have waived the ineligibility (Electrical Workers 
Benefit Assn. v. Derrickwon, Admx., Del. Ct. of Chanc., 
q 502,331). 


Endowment Policy—Endowment policy matured on date speci- 
fied therein and thereafter policy was not in force so that 
on date of insured’s death reinsurer was not bound to waive 
lien imposed under reinsurance agreement (Central States 
Life Ins. Co. v. Morris, Ark. Supreme Ct., ] 502,332). 


Disability Benefits—Instruction to Jury.—Court committed re- 
versible error in singling out and instructing the jury on 
one single piece of evidence upon which plaintiff relied to 
establish his claim to disability benefits under policy on his 
life, there being other evidence to support such claim (Rut- 
land v. P. H. Ruebel & Co., Ark. Supreme Ct., J 502,333). 
Inability to Work.—Under evidence showing that insured 
had been unable to do any of the work done by him prior 
to his heart attack, the jury was warranted in finding that 
he had become totally and permanently disabled (Mutual 
Life Ins. Co. of N. Y. v. Rackley, Ga. Ct. of App., [ 502,334). 


Accidental Death—Burden of Proof.—Insurer had burden of 
proving that death of insured fell within exception to acci- 
dental death benefit provision in order to avoid liability 
thereunder (Gulf Life Ins. Co. v. Matthews, Ga. Ct. of App., 
q 502,335). 


Identification of Body.—In action on life policy containing 
double indemnity clause, identification of body of man who 
was struck and killed by automobile as the insured was held 
to be sufficient (The Western and Southern Life Ins. Co. v. 
Kerger, Admr., Ind. App. Ct., J 502,339). 


*% AUTOMOBILE 


Insurers’ Liability—An insurer cannot decree that its policy 
will remain in full force so far as earning a premium is 
concerned until actually delivered for cancellation, but will 
cease to insure the property covered as of the date a change 
of title took place (Collier v. General Exchange Ins. Corp., 
Ariz. Supreme Ct., § 705,060.) Drive Other Cars Endorse- 
ment.—The insured’s son was found not to be a member 
of his household in the sense in which that word was used 
in the exclusions from coverage while driving other private 
passenger automobiles, provided for by endorsement to the 
insured’s policy (Lumbermens Mutual Casualty Co. v. Pulsifer 
et al., U. S. Dist. Ct., Dist. of Me., § 705,051). Omnibus 
Clause.—It appearing that the offending truck was operated 
without the owner’s knowledge, consent or permission by 
an employee for his own purposes, the owner’s insurer could 
not be held liable under its omnibus clause for the negligence 
of the driver (Wilson, Jr. v. Farnsworth et al., La. Ct. of App., 
705,052). 


Governmental Liability—Notice to County.—By failing to give 
notice to the county of his claim for personal injuries, plain- 
tiff failed to sue the county “in the manner directed by law”, 
as required by the Vehicle Code (Artukovich, Jr. v. Astendorf 
et al., Calif. Dist. Ct. of App., J 705,055). Operation of Fire- 
Fighting Equipment.—Allegations of habitual and customary 
negligence in the operation of city fire-fighting trucks are not 
necessary to a statement of a cause of action against the 
city and it was error to direct a verdict in favor of the city 
ecause plaintiff failed to prove such allegations (Thigpen v. 
The City of Miami, Florida, Fla. Supreme Ct., { 705,069). 
Maintenance of Sidewalks.—The alleged negligence of a 


city in failing to maintain a safe sidewalk on one side of 
the street was too remote to be considered a contributing 
cause of injuries sustained by a child in crossing the street 
to reach the sidewalk on the other side (Smith v. Mabrey 
et al., Mo. Supreme Ct., § 705,068). “Valley Gutter”—A 
municipality was held answerable for plaintiff’s injuries, sus- 
tained when the automobile in which she was riding struck 
a declivity or “valley gutter” formed by the intersection of 
two streets (Jaixen v. Hargreaves et al., N. J. Supreme Ct., 


| 705,065). 


Contractor’s Liability—Plaintiff was denied recovery for in- 


juries sustained when the car in which she was riding 
crashed into a road roller, the court concluding that the 
contractor had kept the road under construction in a reason- 
ably safe condition for travelers who exercised ordinary 
care under the circumstances (Miller v. Abel Construction 
Co., Neb. Supreme Ct., J 705,061). 


Driving Without Required License.—The mere fact that the 


operator of a motor vehicle does not have a license will not 
bar recovery for injuries sustained to his person or property 
through the negligence of another unless there is a causal 
relation between his failure to comply with the law and the 
resulting injuries (Ruckman v. The Cudahy Packing Co., lowa 
Supreme Ct., | 705,059). 


Employers’ Liability—Upon an implied finding that defendant’s 


employee gave permission to another to drive defendant’s 
car and that he had authority to do so, defendant was held 
answerable for the negligence of said driver (Albrecht et al. 
v. Raab, N. J. Ct. of Err. & App., 705,066). Amendment 
to Pleading.—After a verdict exonerating a driver and hold- 
ing his employer responsible for a collision, the court erred 
in permitting plaintiff to amend his petition to allege that 
the employer was liable for the negligence of another em- 
ployee who directed the operation of the truck and entering 
a judgment on the verdict (Mid-Central Fish Co. v. Gentry 
Poultry & Egg Co., Okla. Supreme Ct., | 705,063). 


Pedestrians Injured.—After a verdict in favor of a pedestrian, 


injured through the negligent operation of defendant’s truck, 
the court refused defendant a new trial, ruling that the issue 
of contributory negligence was for the jury and that defend- 
ant could not complain that the damages awarded were 
inadequate (Giles v. Perkins, Me. Supreme Jud. Ct., | 705,045). 
Standing on Sidewalk.—Plaintiff recovered for injuries sus- 
tained when, as he was standing on the sidewalk about 
twenty inches from the curb, he was struck by the rear of 
defendant’s truck as it was backed toward the curb (Burch 
v. Levy Bros. Box Co. et al., Calif. Dist. Ct. of App., 
{ 705,054). Presumptions of Care and Innocence of Crime. 
—Plaintiff was entitled to presumptions that a deceased 
pedestrian exercised due care and was not guilty of violating 
the Vehicle Code by crossing an intersection away from a 
crosswalk and it was error to direct a verdict in favor of 
a motorist and his employer (Wiswell v. Shinners et al., 
Calif. Dist. Ct. of App., J 705,056). Standing Beside Stalled 
Car.— Defendant who swerved from the outer lane of traffic 
around to the left of a car stalled on the inner lane, brushing 
the stalled vehicle and knocking down an individual standing 
alongside of the stalled car, was held answerable for the 
death of the person struck (Wheeler v. Brown et al., Calif. 
Dist. Ct. of App., f 705,071). 


School Bus Skidding.—The driver of a school bus and the 


Board of Education were held answerable for injuries sus- 
tained by high school students when the bus skidded off a 
narrow bridge and overturned into the creek fourteen feet 
below (Palmer et al. v. Sams et al., Tenn. Supreme Ct., 
{ 705,048). 


Guests or Occupants—Recklessness and Intoxication—A host 


was not responsible for the death of his guest in a collision 
with an approaching vehicle, the jury exonerating him from 
a charge of recklessness and operation of an automobile 
while under the influence of intoxicating liquors (Martin, 
Admr. v. Momyer, Iowa Supreme Ct., J 705,057). Duty to 
Warn Driver.—There being a question of fact as to whether 
the driver of the car in which plaintiff was riding was exer- 
cising due care in approaching the intersection where a 
collision with defendant’s truck occurred, it was for the 
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AUTOMOBILE—Continued 


jury to determine whether plaintiff was under a e to 
warn the driver of approaching danger (Haynie v. Olson 
Drilling Co. et al., Okla. Supreme Ct., {[ 705,062). 


Leg Crushed Between Trucks.—Plaintiff recovered damages 
for loss of a leg which was crushed between defendants’ 
truck and the truck upon which he was riding (The Texas 
Co. et al. v. Ivey et al., Tex. Ct. of Civ. App., J 705,044). 


Entering Highway from Driveway.—The word “approaching” 
in the statute requiring the driver of a vehicle entering or 
crossing a highway from a driveway to yield the right of 
way to all vehicles “approaching” on said highway means 
“in proximity to” or “within the limit of danger” (Packar v. 
Brooks, Minn. Supreme Ct., {| 705,047). 


Intersection Collisions.—The evidence abundantly showing de- 
fendant’s neglect as to speed and lookout and not prepon- 
derating against the jury’s conclusion that plaintiff's intestate 
was free of contributory negligence, recovery was permitted 
for the death of said intestate in an intersection collision 
(Ristow, Admr. v. Von Berg, Minn. Supreme Ct., {| 705,064). 
Humanitarian Doctrine.—The failure of the driver of de- 
fendant’s truck to stop or swerve in avoidance of a car 
which appeared in plain view when he was about 60 feet 
away, rendered defendant responsible, under the humani- 
tarian doctrine, for the consequences of the resulting collision 
(Hollister v. A. S. Aloe Co., Mo. Supreme Ct., ¥ 705,070). 
Comparison of Negligence.—The use of the words “maxi- 
mum cause” instead of “proximate cause” in an instruction 
for defendant erroneously permitted jurors to disregard 
entirely any negligence on the part of defendant which con- 
curred with the greater negligence of plaintiffs’ driver or 
which proximately contributed to the intersection collision 
in which plaintiffs were injured (Stevenson, etc., et al. v. 
Fleming; Rubidoux v. Same, Calif. Dist. Ct. of App., J 705,072). 


October 30, 194] 


Rear-End Collision.—Plaintiff recovered for the death of her 
husband whose truck crashed into the rear of defendant's 
tractor and trailer, stopped entirely on the pavement when 
it could have safely been stopper on the shoulder of the 

. Transfer Co. v. Sorel, Colo, 


road (Calnon et al., d.b.a.C. & 
Supreme Ct., J 705,053). 


Opposing Traffic Collision.—Plaintiff recovered for injuries sus. 
tained when the car in which she was riding and which was 
driven by her husband as an employee of defendant, collided 
with a vehicle to the rear of an approaching car which had 
been stopped near the center of the street for a left turn 
(Cheffer v. Eagle Discount Stamp Co. et al., Mo. Supreme Ct, 
4 705,067). 


Mule-Drawn Dump Cart Struck.—The failure to have a light 
on a mule-drawn dump cart one-half hour after sunset, as 
required by statute, would not bar recovery for the death 
of an occupant when the cart was struck by an automobile, 
unless such failure proximately contributed to the accident 
(Roberts, Admr. v. Neil, Me. Supreme Jud. Ct., | 705,049). 


Railroad Crossing Collision.—The jury found that an engineer's 
negligence proximately caused damage to plaintiff's car at 
a railroad crossing; since the driver of the car was on a pri- 
vate mission, no issue of contributory negligence arose in 
the case (Alabama Great Southern R R. Co. v. Moundville 
Motor Co. et al., Ala. Supreme Ct., J 705,050). 


Practice and Procedure—Hospital Record.—For failure to 
admit in evidence a hospital record in its entirety, a judg- 
ment in favor of an injured party was reversed and a new 
trial was granted (Roberto v. Nielson, N. Y. Supreme Ct. 
App. Div., 705,046). Misconduct of Jury.—Contrary to 
the old rule that a possibility of prejudice from misconduct 
by the jury necessitated a reversal, the court held, in accord- 
ance with statutory law, that it must appear affirmatively 
that the error affected the result of the trial (Thomason, 
Admr. v. Trentham; Byrd, Jr. v. Same, Tenn. Supreme Ct. 
q 705,058). 
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